

















IN THE CIRCUIT COURT OF THE FIRST JUDICIAL CIRCUIT
IN AND FOR OKALCOSAR COUNTY, FLORIDA
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STATE OF FLORIDA,
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5 vs. CASE NO. 2010-CF-000057 |

6 JOHN W. FORREST,

7 Defendant.
/
8
9 VOLUME III
10
11 THE ABOVE CAUSE came on for JURY TRIAL in Open Court

12 on the 25th day of January, 2012, with the Honorable Michael
i3 A. Flowers, Judge of the Circuit Court in and Zor The First

14 Judicial Circuit of Florida presiding, and the fOL¢QWng
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15 }| proceedings were had:

mw}
B

17 APPEARANCE

18 FOR THE PLAINTIFYF: CHRISTINE BOSAU,
JENNIFER LEIB, E

19 Assistant State

Crestview, Flori’

FOR THE DEFENDANT: MICHAEL WEINSTOCK, ESQUIRE

21 795 E. John Sims Parkway
Suite 1

22 Niceville, Florida

23 PRO HAC VICE: DEAN BOLAND, ESQUIRE
Roland Legal, LLC

24 18123 Sloane Avenue
Lakewood, Chioc 44107
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JEREMIAH GILE 447
STATE RESTS 464
" MOTION FOR JUDGMENT OF ACQUITTAL 465
RULING 478
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EXHIBITS
STATE'S NO.:
8 - Four-page document "V" folder 435
9 - Computer Saved Folder contents "V" folder 435
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something that you didn't think an expert needed to
advise you on prior to asking those guestions?

MR. BOLAND: Yes, Your Honor. Yes, Your Honor.

s

THE CQURT: That's it. All right. We'll be back

]

THE COURT: Everyone be seated. Thank you very

much. Would counsel approach?

THE COURT: All right. Everybody doesn't need to
hear this. We are very much on the record. I am going

eda

"
=

to make a couple things very c

It could not be more clear or more obvicus to me

Q
4

that counsel for both State and defense have conducted
themselves in an exemplary manner in the representation
of their various positions in this case.

I find that every objection that has been posed,
the arguments have been made completely in good faith,

-

with the interest o

iy

thelr respective positions, and
the interest of justice being protected at all times.

The Court cannot be more pleased with the manner in

e

~ed,

=

which the trial is being conduc
Here we are with a problem that is a difficult one

that we don't encounter very often. That is this, a

g

witness, in good faith, testified under a very vigorous
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cross-examination yesterday by Mr. Boland, making, from

the defense's standpoint, very valid and necessary

o]

points, necessary to the presentation of their case.
This morning when we resumed the questioning of

that very same witness, it would be fair to sa
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o
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his testimony radically -- radically changed. Not
because he in any way misrepresented anything to the

h

ims

1. I disagree wi

ot

jury intentionally at a
Mr. Boland's position that he made up evidence. I
don't agree with that, but I do agree that the

testimony was far different -- actually the polar

opposite, in some respects, than was presented

ot

yesterday, with respect to the creation time and access
time, that Mr. Boland went through with this witness

yesterday.

The Court found that based on yesterday's

N

testimony of the State's witness, that the witness did

time -~ and I

ot
jny
o

testify that the creation time was
could stand to be corrected -- was the time that
information is downloaded onto a computer from an
external source.

access time, as
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ad esarlier testifl
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reflected, would be the last time that that particular
file had either been reviewed, or accessed, or anything

of that nature. It was further, from this Court's
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perspective, the testimony of the witness, that if an
item were downloaded on a computer, a creation time
would be created, and then if that information was
accessed three days later, a different access time

would be reflected. VYesterday's testimony -- does

anyone disagree with what I believe the testimony was

ot
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with respect to the access creation
testified to yesterday?

MR. BOLAND: No, Your Honor.

MS. BOSAU: Generally, that's correct,

THE COURT: All right. And that under the
cross-examination as conducted by Mr. Boland, this
witness admittedly was unsure whether it was Windows

Vista or Windows Seven or another program was utilized.

bt

t was his experience that the access time would change
if the files were subsequently viewed
This morning, after a further investigation by the

locked and evaluated

Q.

witness, he testified that he ha
the computer again, and his testimony 1s that because
of the Windows Vista that was being used, that he
researched Windows Vista, as well as this computer, and
found that on this computer, even if items ware
accessed at a later point in time, the original access
time would remain, in fact, the same and would not

change.
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s that your recollecticn, Ms. Bosau, of the

-

testimony this morning?

MS. BOSAU: Yes, Your Honor.

THE COURT: Mr. Weinstock?

MR. WEINSTCCK: Not ~- not exactly, because he did
not look at Mr. Forrest's computer. Only thing he did

was go through his forensic FTK report.

o
weed
O
.

MS. BOSAU: No, he did not.

THE COURT: 1In any event -- in any event, whatever
he looked at, he testified today that on this
gentleman's computer, that if he -- 1if items were
accessed at a later point in time, that because of the
nature of the program the access date would not change.

£

That was his testimony today.

\

And I think if the State were to stand up and
argue that to a jury, it would be consistent with the
testimony. Would you disagree with that,

Mr. Weinstock?

MR. WEINSTOCK: No.

MR. BOLAND No, Your Honor.

THE COURT: All right. The Court views that as
material -- very material evidence. So when we left
here yesterday, it would be reasonable if one on the

jury found that to be the key to the case or a major




1 key to the case. And so Mr. Boland has requested an

2 opportunity to have an expert look at that which this

3 witness looked at last night, to see if, in fact, that

4 is accurate testimony or inaccurate testimony.

5 What's your position with respect to that, Ms.

6 Bosau?

7 M3. BOSAU: Your Honor, we would still object to

8 it because 1t is not new evidence. It's not anything

9 that has not been available to the defense. This

10 additional view that Chief McMullen did is on the exact
11 same evidence that was available to the defense for

12 their analysis. It is not up to the State to tell or
13 direct the defense how they are going to do their

14 analysis. We must provide unfettered access, which we
15 did Their analyst had full access They could have
16 checked anything

17 As the Court did point out, Mr. Boland knew he was
18 going down this road with questioning, and he

19 presumably was in contact with his experts. They could
20 have checked this.
21 THE COURT: Mr. Boland, what do you have to say to
22 the State's statement that this was clearly a position
23 that the defense knew we would be in with respect to
24 the questioning of this witness, and I believe you were
25 well prepared for cross-examination to point out the
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access date, creation date times. I do also find

jal)

this morning you would have been certainly surprised by

that which was testified to bv the witnhess and that's

N
¢
it
=

reasonable to assume, given it was very different than
yesterday. But what do you have to say with the State

saying, look, you should have been ready for this?

il

What do you say to that?
MR. BOLAND: Well, Your Honor, we took the
opportunity, as the Court directed, to do a little Dit

of research and have a discussion, and this might head

+

ok
(D

ff the issue at the pass. We would willing to

~

withdraw any motion for continuance, if the State would
agree that the witness may not be -- 1s not entitled to

testify about any research he did since his
cross-examination began, and the jury 1s instructed to
sort of disregard that research and those results.

THE COURT: Well, we --

MR. BOLAND: 1If that happens, we would be -- we
il

would be ling to withdraw our motion.

=
o

THE COURT: Okay. In other words, leave things as
they were yesterday afternoon when we left? Okay.
State, my guess is you're not willing to concede that?

MR. BOLAND: 1 have one other lssue, Your Honor.

THE COURT: Okay.

MR. BOLAND: 1In our research that we did, Florida
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Rule of Evidence 90.705 talks about the disclosure of
facts and data underlying an expert opinion. And while
I actually can't say maybe this witness will disclose
the facts and data underlying his opinion with the
cross-examination from Ms. Bosau, I can't honestly say

1

f that will be the case, but up to this point on

b

cross-examination, the rule requires him to specify the
facts or data underlying his opinion, and as the Court
will recall, he mentioned blogs, and addresses on

Microsoft's website that he could not recall, and then

3

key, he can testi

tt

MR, BOLAND: Now the registry v
about that, he did it, no problem. Now, but what his

explanation to the jury of what that key means, he

¢

derived from blogs and Microsoft's website data and

facts, he has not provided -- State has not provided to

+y

us. So that's a basis by which, 1if they're going to

.

provide it to us, then we don't have an objection, but
if they're not, that rule we believe is evidence that
is not proper expert opinion as a result.

THE COURT: All right. Bottom line, the defense
wishes, and i1s entitled to obtain that information. He

just didn't have it with him when he sat on the stand,

but he can -- he must provide that. I mean, he did
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further research, and did t

o

stify he relied upon
information gleaned from various sources. So the
defense i1s entitled to see those sources. That's
clear.

Now, where does that leave us from the standpoint
of we've got a jury sitting out there? The defense

wants someone to look at that testimony and that

+

estimony 1s whether or not Windows Vista does what he
says 1t does. All right. How much time do you need to
do that, Mr. Boland?
MR. BOLAND: The expert we had previously hired,

Your Honor, is out of state, so that's not very

fficient. I would have to confer with Mr., Weinstock
to see if there's 2 computer -- there's probably a
computer forensics expert somewhere nearby here that we

would have to retain, to do this small amount of work,

o

vt they would have to have access to the copy of the
computer and

MR. WEINSTCCK: Let me emphasize one thing that's
not been brought out, is that Mr. McMullen may have a
disc with all the files on it, or a forensic report
printed out in 300 some odd pages, but in order to take
a look at this computer to say, okay, lets run an
impact file, an AVI file on Windows Media Player and

lets see what happens, that means he's got to go to the
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hysical machine, not to a -- not to a clone,

THE COURT:
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ow do cnow that?

MR. WEINSTCCK: Sir?

3

THE COURT: don't doubt your word, but how do I

-

know that's what he has to do?

MR, WEINSTOCK: Well, the onlv thing I can say to

f
[
=

THE COURT: Have you become a defense exper
that area?

MR. WEINSTOCK: Can I point out to the Court that
I owned a computer store.

THE COURT: Yes, sir. I am aware of that.
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'm aware -- I'm A-plus
certified on computer repairs, or was, bsfore I became

a real attorne

e
.

¥
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THE COURT: 1 know that, Mr. Weinstock.

MR. W

4

3l

INSTOCK: What I'm trying to say is that

Iz
2

think there's going to be no ~- no denying from

Ms. Bosau the fact that if you want to see what his
machine 1s going to do, you are golng to have to go to
his machine.

THE COURT: Okay. Where is his machine?
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Go to his machi
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1 MS. BOSAU: Judge, the copy o©f the hard drive is
2 what Chief McMullen has.

3 MR, WEINSTOCK: No.

4 MR. BOLAND: The actual computer, the actual hard
5 drive.

6 MR. WEINSTOCK: No, i1t's the operating system.

7 The operating system has the commands that say, put a 1
8 here, put a 0 there. Now, 1f you take out a copy of

9 the hard drive and put it into someone else's machine,
10 that's not necessarily going to have the same
11 parameters.,
12 THE COURT: Here's what's not going to happen.
13 Okay. What's not gocing to happen is lets just move on
14 and pretend he didn't change his testimony this morning
15 without the defense having an opportunity to find out
16 where he went to obtain that. Out of an abundance of
17 caution, they need to know where he went and then take
18 appropriate steps.

19 So the question is how much time do we need to do
20 that which is necessary for the defense to do that?
21 Which leaves us two options, we move to continue this
22 matter. No. We continue this matter after the defense
23 has already moved to do so, to a date certain.
24 Understanding I've got an impaneled jury. We do have

25 two alternates. And so the turnaround would not need
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to be a long turnaround. Okay.

2 New if it's not possible to do it in a short

3 turnaround, that leaves us another question, you know

4 what that guestion is. Do we come back and do it all

5 over again? But let me make one thing perfectly clear. |
6 There's been no bad faith at all, no inappropriate é
7 conduct at all.

8 I will hear arquments 1f either counsel wants to

(e

make that argument. That's not been my observation.

10 So that's where we are. Which means, lets say we had
11 to do this all over again, we would not have, from this
12 Court's perspective, any double jeopardy problems

13 because there's been no wrongful conduct at all.

14 Does anyone disagree with that? If you want to,
15 go talk about it.

16 MR. WEINSTQCK: Well, Your Honor, inasmuch -- 1f I
17 may --

18 MR. BOLAND: VYes. Go ahead.

19 MR. WEINSTOCK: Inasmuch as I feel that we are

20 here in front of vou right now only because of the

21 State's witness, not because of any of our witnesses,
22 and therefore, this is basically a State's problem that
23 brought us here today, and therefore, I contend that

24 because it is the State's problem, that double jeopardy
25 does attach.
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THE COURT: Well, it's not the 3tate's problem.
It's the defense problem, for this reason: The State's
expert has, in the interest of justice, corrected

iisinformation he had previously been provided to the

=

trier of fact, as we would want any witness to do.

And the defense wishes, based on that scenario,

it

wishes to research to see if, in fact, his statements
are true or not true, or we can continue the trial, and

you just call him a lier, and see if the jury believes

But I will tell you that I do not find a witness
who has tried to correct -- and what he did, Mr. Boland
will agree beczuse he painstakingly took this
cross-examination, pointed out that that witness was
unclear whether or not Windows Vista or Windows Seven
was in place on this computer. He was uncertain about

that. And it was his experience, with respect to the

o

default settings, that a certain thing would occur with

respect to the access/creation times, and that's what
he believed to be true, but he discovered that that was
not true, and pointed that out to this jury. That's
where we are.

I certainly would hope that a witness wouldn't

find out that he had misstated something and not want

jt

to bring that to everyone's attention that he had
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migstated something. I would trust Mr., Weinstock

o}

wouldn't want that to occur either, would you, sir?

(93]

MR, WEINSTOCK: No, sir, Was it Gile or McMullen

e

that said that Windows -~ I don't know 1f it's XP or

(&2

Vista, and he said Vista?

e MR, BOLAND: My recollection was the witness
7 initially -- McMullen initially did say, I don't know

<o

which one it is, and he flipped through his report, but

(Ko

that eventually he did discover it, and said, oh, here

10 it is, it's Windows Vista. That was my recollection.
11 MR. WEINSTOCK: I remember that. I remember that.
12 MR. BOLAND: But we probably should confer with
13 our client about the options, 1is that okay, Your Honor,
14 for a moment?

15 THE COURT: Yes.

16 MR. BOLAND: Because it matters to himn.

17 THE COURT: I understand.

18 MR. BOLAND: Can we just step away from the

19 microphones a little bit, Your Honor?

20 THE COURT: Of course.

21 MR. BOLAND: Your Honor, because the Jjury is out
22 that door, we're going to go in the opposite direction.
23 COURT SECURITY: You may have some witnesses.

24 There's a couple of people out here,.
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1 MR. BOLAND: We won't speak around anyone until we
2 get to a closed area
3 THE COURT: You go with them and ensure there's no

=N

witnesses around them and that way there will be no

o

taint at all.

6 (PAUSE IN PROCEEDINGS)
7 THE COURT: All right. We are back. All of the
8 parties are here

O

Mr. Forrest, you had an opportunity to discuss

10 matters with your attorneys?

11 THE DEFENDANT: Yes, Your Honor.

12 THE COURT: Let me go ahead and ask you these

13 questions: During the course of the proceedings today,
14 you've been participating, I've noticed, with your

15 attorneys, discussing matters. Would you agree with

That assessment?

o
o

17 THE DEFENDANT: Yes, Your Honor.

18 THE COURT: All right. We had discussed

19 various ~- here at the bench, various matters with

20 respect to the following: The defense requested a

21 continuance. Likewise, the State made a request for
22 the admission of certain items of evidence c¢iting the
23 Williams Rule. We've discussed various things here at
24 the bench.

25 Having done that, Mr. Boland, Mr. Weinstock and
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Mr. Forrest stepped outside for some privacy to discuss
matters.

Mr. Boland, from the defense standpoint, where are

we, sir?

MR. BOLAND: Yes, Your Honor. We are trying to be

sensitive, as the Court indicated, to the jury waiting,

and we would propose this, that if the Ccourt would

allow us during breaks and whatnot during the day,

we'll attempt to locate an expert that Mr. Weinstock
has used, but just proceed on with the trial, and then
by the end of the day, let the Court know whether we

found somecne, and whether we would need a morning or a

day of a continuance to prepare that person, 1f at all,
to testify.

THE CCURT: All right.

standpoint, does that sound reascnable?
M3, BOSAU: That would sound reasonable.
All right. That sounds reasonable to

the Court, also. 0Okay. And so the request for a

continuance at this time -- we are kind of setting that

aside.

MR. BOLAND: Yes, Your Honor.

THE COURT: Certainly, in the event circumstances
dictate, defense may have to once again make such a
motion. Is that where we are, Mr. Boland?
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MR. BOLAND: Yes, Your Honor., On that issue, yes
THE CCURT: Okay. The next issue is this, the

State has sought a rulin
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testimony from this witness, with respect to the

admissibility of items purported to be located in the
saved file, in the V file, is that my understanding?

MS. BOSAU: That is correct, Your Honor.

THE COURT: And the defense has objected to the
admissibility of that. The Court had dealt with that
earlier, and wanted to see, before finally making such
a determination, how the evidence would be presented
during the course of the trial, what guestions, and
specifically what answers were given to guestions by

poth the State and the defense.

e

he Court does find thar the test of the

admissibility under the Williams Rule for the items

sought to be introduced have been met. The Court finds

that the prejudicial effect does not substantially

o

outwelgh probative value, which may be attributed to

the introduction of this evidence The Court finds
that it 13 reasonable, fair, and therefore, the 3Ztate

having furnished notice of intent to utilize Williams
Rule evidence to the defense consistent with the

Florida Rules of Evidence and Procedure, the Court, of

4]

course, in allowing the Williams Rule, will give the




